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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TEMPUR WORLD, INC.,,

TEMPUR-PEDIC, INC., and
DAN FOAM ApS

Opposition No. 91158871
Opposers,
V.

C. TOM MORGAN, Opposed Mark: THURMO-PUDIC USA

B T

Applicant.

OPPOSERS’ MOTION TO COMPEL

INTRODUCTION

Opposers, by their attorneys, hereby move the Trademark Trial and Appeal Board (the
“Board”) for an order compelling Applicant to immediately supplement its responses and
produce documents as requested below, and to suspend these proceedings and to reset trial dates
upon lifting the suspension. Applicant has failed to adequately respond to certain written
discovery and produce certain documents, even after Opposers’ attempts to resolve these defects.
Opposers’ counsel states that it has made a good faith effort through correspondence and phone
calls with Applicant and Applicant’s attorney to resolve the issues presented in this Motion in
accordance with 37 C.F.R. §§ 2.120(¢). In support of their Motion, Opposers state as follows:

BACKGROUND

Applicant served Responses to Opposers’ First Set of Requests for Production of
Documents and First Set of Interrogatories on November 17, 2004, See Exhibit A. On
December 8, 2004, Opposers sent a letter to Applicant that addressed a number of deficiencies

with respect to Applicant’s responses to Opposers’ discovery requests. See Exhibit B. The



December 8 letter also included a proposed Protective Order. On December 28, 2004, Opposers
again sent a letter to Applicant asking that he respond to the discovery deficiencies outlined in
the December § letter. See Exhibit C. Applicant left a voicemail with one of Opposers’
attorneys on December 30, 2004, indicating that he had hired a lawyer who would be contacting
Opposers’ attorney the first week in January. Opposers sent Applicant another letter on January
14, 2005, requesting that if Applicant had an attorney, he forward that person’s name to
Opposers’ counsel, and that Opposers needed the discovery deficiencies addressed immediately.
See Exhibit D. On January 17, 2005, Applicant sent a letter to Opposers’ attorney stating that he
would respond by January 22, 2005 and that he had not yet hired an attorney to represent him in
this matter. See Exhibit E.

On January 24, 2005, Applicant sent Supplemental Discovery Responses to Opposers.
See Exhibit F.  Although these responses rectified some of the discovery deficiencies, they were
unsigned, marked “Draft” and incomplete in a number of respects. First, Applicant failed to
provide supplemental responses {o Interrogatory Nos. 14, 16 and 24, and to Document Request
Nos. 11 and 13. Second, Applicant withheld information pending the issuance of a Protective
Order, but did not provide a signed copy of the Protective Order, nor did he provide comments or
suggest changes, even though Opposers had submitted a draft Protective Order to Applicant on
December 8. Third, Applicant did not produce any documents. On January 27, 2005, Opposers’
counsel sent a letter to Applicant addressing these deficiencies and again requesting that
Applicant identify his legal counsel if he had hired one. See Exhibit G.

On January 28, 2005, Applicant forwarded the name of his attorney and stated that
“further consideration will be given and further response to your requests by the first of the

week™ and that he would “check on the status of the Protective Order.” See Exhibit H.



Applicant also represented that more information would be sent in “two or three days.” Id. On
February 2, 2005, Opposers’ attorney sent a letter to John F. Bloss, the attorney identified by
Applicant as his counsel, and requested that Applicant provide complete discovery responses,
produce all responsive documents and work to finalize the Protective Order. See Exhibit 1.
Neither Applicant nor his aftorney has contacted Opposers’ attorneys, or provided any further
responses since then. Opposers have yet to receive a response to these issues, and Applicant has
yet to produce documents responsive to the requests 1dentified below.
ARGUMENT

Applicant has failed to respond to a number of Opposers’ Interrogatories and identify
and/or produce documents responsive to a number of Opposers’ document requests. The
deficient Interrogatory responses and improper objections are as follows:

14.  Identify any third parties, including distributors, retailers, sales representatives
and retail outlets, which are likely to advertise or feature or sell or which have advertised or
featured or sold Applicant’s Mark or Applicant’s Goods, the advertising medium used (including
tradeshows, trade journals, magazines and catalogs) and the date(s) Applicant’s Mark or
Applicant’s Goods intend to be or were featured.

Response: Objection. Applicant objects to this Interrogatory on the grounds that it 1s
vague, overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of
admissible evidence, and would require disclosure of trade secrets and/or confidential
information.

Remarks: The objections are improper because the parties who would and do
advertise and sell Applicant’s goods are highly relevant to this proceeding in order to determine

whether there 1s overlap in the channels of {rade for the parties’ goods. The interrogatory is not



vague, overly broad or burdensome: it clearly identifies the information sought, and it 1s
narrowly tailored to information on current or potential advertisers and when, where and how
Applicant’s goods are and were advertised. To the extent Applicant’s response requires the
disclosure of trade secrets and/or confidential information, Opposers have submitted a Protective
Order to Applicant, but Applicant has not signed it or provided comments.

16.  Identify and describe the typical or target customers to whom Applicant has
marketed or intends to market Applicant’s Goods, as well as the manner through which such
goods have been or are intended to be distributed to the ultimate end user.

Response: Objection. Applicant objects to this Interrogatory on the grounds that it is
vague, overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of
admissible evidence, and would require disclosure of trade secrets and/or confidential
information.

Remarks: The objections are improper. The Interrogatory is not vague, overly broad
or burdensome: Applicant must identify and describe the target customers to whom he markets
or intends to market his goods as well as the manner of distribution of his goods to the ultimate
end-user. Such evidence is admissible and again goes to show the nature of the trade channels
for Applicant’s goods. To the extent Applicant’s response requires the disclosure of trade secrets
and/or confidential information, Applicant is in possession of a draft Protective Order but has not
signed it or provided comments.

24, Identify all marks which Applicant contends are relevant to this proceeding and
all documents relating thereto.

Response: Objection. Applicant objects to this Interrogatory on the grounds that it is

vague, overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery



of admissible evidence. Without waiving such objections, Applicant contends that marks
including the Marks at issue in this Opposition, “Therapedic” and “Ther-A-Pedic” are relevant to
this proceeding.

Remarks: Applicant’s response to Interrogatory No. 24 is incomplete. It is not
readily apparent how the marks “Therapedic” and “Ther-A-Pedic” are relevant to this proceeding.
Opposers have asked Applicant to identify the owner of the marks “Therapedic” and “Ther-A-
Pedic,” and explain how these marks are used and why these marks are relevant to this
proceeding. Applicant has not.

In addition, Applicant’s responses to the following document requests are deficient:

11.  All documents evidencing Applicant’s annual dollar volume of sales of goods on
or in connection with which Applicant’s Mark has been used for every year from the date of first
use to the present.

Response: Objection. Applicant objects to this Request on the grounds that it is
vague, overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence.

Remarks: Applicant’s objections are improper. Documents pertaining to Applicant’s
annual sales of goods bearing Applicant’s mark are relevant and would be admissible fo show
the extent of damage caused by Applicant’s sale of these goods. In addition, the document
request 1s not vague, overly broad or burdensome: it simply asks for sales information which
Applicant should easily be able to access.

13. All documents relating to communications with third parties regarding this
proceeding or the subject matter hereof, or regarding Applicant’s Mark or regarding Opposer,

including but not limited to any former owner or user of Applicant’s Mark.



Response: Objection. Applicant objects to this Request on the grounds that it is
vague, overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery
of admissible evidence, and protected from discovery under the attorney-client privilege and
work product doctrine.

Remarks:  Applicant’s objections are improper. The request asks for documents
related to communications with third parties about: 1) this proceeding or its subject matter, 2)
Applicant’s Mark, 3) Opposers, and 4) any former owner or user of Applicant’s Mark. It should
not be burdensome for Applicant to find this information. This request is tailored to seek
admissible evidence related to this proceeding, Applicant’s Mark and Applicant’s
communications about Opposers. Any responsive documents other than those exchanged
between Applicant and his atforney are relevant, likely to lead to the discovery of admissible
evidence and should be produced.

In addition, Applicant has indicated that he is in possession of responsive documents for
Interrogatory Nos. 1, 9, 11, 12, 13 and 15, and Document Request Nos, 1, 2, 3, 4, 5, 6, 12, 16,
and 17, yet no responsive documents have been produced. See Exhibits A & F. Applicant
claims to be withholding responsive documents to Interrogatory Nos. 9 and 15 pending the
issuance of a Protective Order, but has not signed or provided comments to the draft Protective
Order that Opposers sent to him in early December. Applicant may also have responsive
documents to Interrogatory Nos. 17, 18, 24, but has not provided these.

Pursuant to 37 C.F.R. § 2.120(e)(1), Opposers have made several attempts to obtain the
documents and information identified above, to no avail. Opposers respectfully move the Board

to compel Applicant’s production of documents.



REQUEST FOR SUSPENSION

Pursuant to 37 C.E.R. § 2.120(¢)(2), Opposers request that this proceeding be suspended

pending the outcome of this motion.

CONCLUSION

For the foregoing reasons, Opposers respectfully request that the Board grant Opposers’
Motion to Compel, and issue an Order to 1) require Apphcant to immediately supplement
Applicant’s discovery responses as requested above, sign the supplemental responses, and
produce the requested documents, 2) suspend these proceedings pending a decision on this
Motion; and 3) reset the trial dates upon lifling the suspension.

Dated: February _L/_‘_, 2005 Respectfully submitted,

MICHAEL BEST & FRIEDRICH LLP

s b . R

Ry iy /i
By: | (Lle A (e /i
Dyann L. Kostello |
Christine Cooney Mansour

Lori S. Meddings
100 East Wisconsin Avenue, Suite 3300
Milwaukee, WI 53202

Phone: (414) 271-6560

b

MICHAEL BEST & FRIEDRICH LLP
One South Pinckney Street, Suite 700
Post Office Box 1806

Madison, WI 53701-1806

Telephone: (608) 257-3501

Telefax: (608) 283-2275



CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Opposers’ Motion To Compel has been served
on Applicant’s attorney by fax and by sending the same via first-class regular United States mail
to Applicant’s attorney:

John F. Bloss, Esq.

Clark Bloss & Wall PLLC
600 Dixie Building

125 S. Elm Street

P.O. Box 1349
Greensboro, NC 27402

Fax: 336-275-7270

on the g--g } day of February, 2005.

and that the original of said document was filed on the same day with the U.S.P.T.O. by
electronically filing through the Electronic System for Trademark Trials and Appeals at
hitp://estta.uspto.gov.

0

eather M. Drammeh

MICHAEL BEST & FRIEDRICH LLP
100 East Wisconsin Avenue, Suite 3300
Milwaukee, W1 53202

Telephone: (414)271-6560

Facsimile: (414)277-0656

QAclienth070103\0124\B0492716.1
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IN THE UNITED STATES PATENT AND TRADEMARK ‘OFFICE |
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

-, TEMPUR WORLD, INC., )
'TEMPUR—PEDIC, INC., and )}
DAN FOAM ApS, ) Opposition No. 91158871

: )
Opposers, )
)
V. )
)

TOM C. MORGAN, ) Opposed Mark: THURMO-PUDIC USA
‘ }
Applicant. )

APPLICANT'S RESPONSES TO OPPOSERS'
FIRST SET OF INTERROGATORIES

INTERROGATORIES

1. Identify the date of first use of Applicant's Mark on or in connection with the
goods shown in the Application or in connection with any other goods or services offered by
~ Applicant ("Apphcant s Goods"). Identify all documents which Support your answer,

- ANSWER:

Objection. Applicant objects to this Interrogatory on the grounds that it is vague,

“overly broad, _unduiy burdensome, and not reasonably calculated to lead to the discovery of
admissible evidenice. Without waiving such objections, Applicant states that the first use of the
-Applicant's Mark in connection with goads or services offered by Applicant occurred in of

about March 2003,



_ 2.' ~ State -bf its common commercial name each product Applicant manufactures,
distributes and/or sells, or intends to manufacture, distribute and/or sell in connection with
Applicant's Mark.

ANSWER:
Thurmo;Tech, Thurmo Medical Sleep, Ultimate Pillow, and Thurmo Topper.

3. Describe whether Applicant's goods are or are intended to be made of

viscoelastic foam.
ANSWER:

Applicant's goods include viscoelastic foam.

4. Describe whether'Appl'icant's Goods are or are intended to be temperature-
sensitive.
ANSWER:

The viscoelastic foam included in Applicant's products is temperature-sensitive.

5. Identify any person other than Applicant who has been granted the right to use
Applicant's Mark and identify the goods such person is authorized to market and sell in
connection with Applicant's Mark and Identify all documents pertaining to such use.

ANSWER:

Thurmo Medical Sleep Products, Inc.

6. Identify each state or territory in which Applicant markets or sells, or intends to
market or sell, Applicant's Goods.

ANSWER:

Objection. Appi-icant objects to this Interrogatory on the grounds that it is vague,

overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of



admissible évidénce. Without such objections, Applicant currently markets and/or sells it
éood-s in North Carolinﬁ, South Carolina, Georgia, North Florida, East Tennessee, and
Virginia,

7. Déscribe the basis for which Aﬁplicant makes the claim in its a.dvertisements
that Applicant's Goods are "virtually identical” in those of Opposers.

ANSWER:

Objection. Applicant objects to this Interrogatory on the grounds that it is vague,
overly broad, uﬁduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. Without \‘Maivirig such objections, Applicant states that it has 'neve_r used
any Opposer's-name or fhe name of any Opposer's Mark in any advértisement.

T 8. Identify any other mark used by Applicant that incorporates the term "thurmo,"

Hou

"thermo," "pudic," or "pedic."

ANSWER:

See Response fo Request No. 2,

9. Identify the gross sales for Applicant's Goods on o-r in connection with which
Applicant's Mark has been used for-every year since the date of first use provided in response
to Interrogatory No. 1 and id-ent_ify all documents reflecting such sales. |

ANSWER: |

Objection. A—pplicént objects to this Interrogatory on the grounds that it is vague,
overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence.

10.  Tdentify each survey, market study, search or other investigation conducted or

obtained by or on behalf of Applicant with respect to the proposed adoption and use by



Applicant of Applicant's Mark; identify the individual(s) most khowledgeable about the same;
and identify all documents relating thereto.

ANSWER:

Objection. Applicant objects to this interrbgatory on the grounds that it-is vague,
overly broad, unduly burdensome, and not reasoﬁably calculated to lead to the discovery of
admissible evidence, and is protected from .discovgry under the work product doctrh‘lef
Without waiving such objections, Applicant states that-he made no formal investigation with
respect to such adoption and use; rather, Applicant's analysis focused on the viso-elastic
materials itself in the marketplace.

11, Identify all advertising and ',ﬁremotional materials that bear Applicant's Mark,
and identify the persons most knowledgeable about such advertising and promotion.

ANSWER: |

Objection. Applicant objects to this Interrogatory on the grounds that it is vague,
overly br.oad, unduly burdensome, and not reéson,ably calculated to lead to the discovery of
admissible evidence. Without waiving such objections, Applicant will make samples of such
materials évailable to Opposers' counsel at a mutually convenient time .and location,

12.  Identify the amount of dollars spent on Applicant‘s Goods for every year since
the date of first usé provided in response to Interrogatory No. 1 and identify all documents
reflecting such expenditure.
| ANSWER:

Objection. Applicant objects to this Interrogatory on the grounds that it is vague,

oyerly broad, unduly burdensome, and not reasonably calculated‘to lead to the discovery of

admissible evidence.



13. Identify each medium and each 'publicétidn in which Applicant's-Mark or
Applicant's Goods have been featured, documented or shown and identify the date(s)
lApplicant's Mark or Applicant‘s_Goods- were featured.

ANSWER: |

Objection. Applicant objects to this Interrogatory on the grounds that it is vague,
overly broad, unduly burdensome, and not reasonably calculat_ed to Iead to the discovery of
adﬁnissible evidence. Without waiving such objections, Applicant states that such media
include Greensboro News & Record, High Point Enterprise, Asheboro Courier Tribune, WXIL
Television (NBC), WGHP (Fox), Furniture Today (local and national), and WIST FM Radio.

14.  Identify aﬁy third parties, including distr’ibutors, retailers, séles representatives
and retail outlets, which are lik.ely to advertise or féatufe or sell or which have advertised or
featured or sold Applicant's Mark or Applicant's Goods, the advertising medium used
(including tradeshows, trade journals, magazines and catalogs) and the date(s) Applicant's
Mark or Applicant's Goods intend to be or were featured.

ANSWER: |

Objection. Applicant objects to this Iﬁterrogatory on the grounds that it is vagﬁel
overly- broad, unduly burdensome, not reasonably calculated to lead to the discovery of

admissible evidence, and would require disclosure of trade secrets and/or confidential

information.

15.  Identify in detail the types and names of customers who buy Applicant’s Goods
for resale and the types and names of all other customers of Applicant.

ANSWER:



Objéction, Apﬁlic’ant objects to this Interrogatory on the grounds that it is vague,
overly broad, unduly burdenseme, not reasonably calculated to Iead to the discovery of
admissible evidence, and would require disclosuré of trade secrets and/or confidential
information. Without waiving such objections, Applicant statés that such goods are marketed
to certain health care providers and to retail outlets primarily in the Southeastern United States.

16, . Identify and describe the typical or target customers to whom Applicant has
.marketed or intends to marke_t Applicant'sr Goods, as well as the manner through which such
goods have been or are intended to be distributed to the ultimate end user:

ANSWER:

Objéctibn. Applicant objects to this Intcrro_ga;[ory on the grounds that it is vague,
overly broad, unduly burdensome, not reasonably calculated to lead to the disoovery of
admissible evidence, and would require disclosure of trade secrets and/or conﬁdeﬂtial
information.

17. Identify each person who participated in the selection, creation and decision to
adopt and use Applicant's Mark and describe in detail the reasons for the selection and
adoption of Applicant's Mark and identify all documents relating thereto.

ANSWER:

Tom C. Morgan made the decision to adopt and to use the Mark, Applicant selected
"THURMO" because of its similarity to the prcﬁx-"Thermo," connotating.,heat. Applicant
selected "PUDIC" because of its association with the restoration of health, e. g., "therapeutic."”

18.  Identify the circumstances under which and date on which Appli(éant first

became aware of Opposers' Marks and goods sold by Opposers under Opposers' Marks

("Opposers' Goods") and all documents relating thereto. Identify all documents which refer or



relate to Opposers' Marks or Oppoéers' Goods or the circumstances under which and date on -
which Applicant first became aware of the actual or possible use of Opposers' Marks by
(jpposers. Identify the person(s) with the most knqwlec_lge rela_tiﬁg to this answer,

SWER: |

Applicant believes he. first became aware of the Opposers' goods and Mark,
Simultanedusly with his becoming aware of goods and Marks of other manufacturers of visco-
elastic memory foam product, in about 2002.

19. Describe fully each instance of confusion or mistake regarding Applicant and
Opposers, their respective goods.', services, or businesses,.AppIicant’s Mark and Opposc_srs‘
Marks, or any instance where a customer thdught-, assumed or otherwise indicated a belief t'hat
there is or may be an association between Applicant and Opposers and their respective
products, services or businesses, including the date on which Applicant became éware of suph

instance, the persons involved, the nature of the confusion and any documents relating thereto.

ANSWER:
None.
20.  Identify any communication Applicant has received that was addressed or

- directed to, or which mentions, refers or relates in any way to, Opposers, Opposers' Marks or

‘ 0pposers' Goods.

ANSWER:

None.

21.  Identify each expert witness who has been consulted or who may be called by.
Applicant to testify in this proceeding.

ANSWER:



Objection. Applicant objects to this Interrogatorﬁ on the grounds that it is vague,
overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. Without waiving such objections, no decisions as to'expe‘r_ts have been
made at this time. |

22, Identify each person with knowledge of ‘facts relevant to this opposition and’
summarize the knowledge each person has.

ANSWER:

Objection. Applicant objects to this Interrogatory on the groﬁnds that it is vague,

- overly broad, l;nduiy burdensome, and not reasonably calculated to lead to the di'scovery of
admissible evidence. Without waiving such objecti(:)ns, the Applicant, empldyees of, and
counsel for Opposers, and other manufacturers of visco-elastic products, have knowledge of
facts relevant to this opposition.

23.  Identify each objection, complaint, lawsuit, opposition, and other inter-partes

proceeding involving or pertaining to or in which Applicant has asserted any rights in

Applicant's Mark.

ANSWER:

The instant proceeding,.

24. .Identify all marks which Applicant contends are relevant to this proceeding and
.all documents relating thereto.,

ANSWER:

Objeétion, Applicant objects to this Interrogatory on the grounds that it is

vague, ovérly broad, unduly burdensome, and not reasonably calculated to lead to the

discovery of admissible evidence. Without waiving such objections, Applicant contends that

8



-
[,

marks including the Mafks at issue in this Opposition, "Therapedic" and "Ther-A-Pedic" are
relevant to this proceeding.

.25' ~ Explain fully the commercial impression of Applicant's Mark.

ANSWER:

Objection. Applicant objects to this Interrogatory on the grounds that it is vague,
overly broad, unduly' burdensome, and not reasonably calculated to lead to the disclovery of
admissible evidence.

26.  Explain fully how Applicant's Mark was conceived and selectéd and state
whether aﬁy'discussions about Opposers occurred in the course of cqnceiving of said mark,
and if so, describe fully those discussions.

| ANSWER;

See Response to Interrogatory No. 17. No discussions of Opposers or theit marks
occurred in the course of conceiving Applicant's mark.

27.  Describe fully whether any of Applicant's goods are intended to be used are sold
in stores, outlets or other channels of trade in which furniture, mattresses, pillows or bedding
is sold.

ANSWER:

-

Objection. Applicant objects to this Interrogatory on the grounds that it is vague,

overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of

admissible evidence. Without waiving such objections, Applicant's Goods are intended to be



CERTIFICATE OF MAILING

[ hereby certify that 'Applicént's Response to Opposers' First Set of Interrogatories was

served on opposers by mailing a copy thereof, first class postage prepaid, te attorneys for
opposers as follows: ' o

Dyann I.. Kostello, Esquire
Lori S."Meddings, Esquire
Ariana G. Boigt, Esquire
Michael Best & Friedrich, LLP
100 East Wisconsin Avenue ,
/\ Milwaukee, Wisconsin 53202-4108
f

This the / 7 'an of November, 2004.

C. Thomas Morgan

11



used, and are sold in $tores, outlets, or other chanhels of trade in which furniture, mattresses,

pillows or bedding is sold.

f— -
This the / 7 day of November, 2004.

/7//%/2&/%

C. Thonfas Morgan

- 3783 Valleyridge Drive

10

Trinity, North Carolina 27370
Telephone:  (336) 861-8927



NORTH CAROLINA
GUILFORD COUNTY VERIFICATION

C. Thomas Morgan, being duly sworn, deposes and says:

_ 'That the contents of the foregoing Applicant's Responses to Opposers' First Set
of Interrogatories are true to his own knowledge, except as to matters. stated on

informa_tion and belief, and as to those matters, he believes them to be true.

ZZ
C. Thomas Morgan 7
Sworn to and subscribed before me, iy,
; N, AS. 4%,
this, the 17th day of Noyember, 2004, S Ao o
. f‘h? J. ' ..'.&%
Aspe.i” W&Me/ £ nomny R
Notary Public - g O PUBLIC fof
I G O
My commission expires: 12/21/08 “’**vbﬁ’é."(;ogt\‘&
Ttapyst



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TEMPUR WORLD, INC,, )
TEMPUR-PEDIC, INC,, and ).
DAN FOAM ApS, ) Opposition No. 91158871

)
Opposers, }
)
V. )
)

TOM C. MORGAN, ) Opposed Mark: THURMO-PUDIC USA
)
Applicant. )

APPLICANT’S RESPONSE TO OPPOSERS’ FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

1. Saniples of all advertising and promotional materials for all goods or services sold
by Applicant on or in connection with which Applicant’s Mark is used.

RESPONSE:

Applicant will provide samples of such materials for Opposers' inspection at a mutualli;
agreed-upon time and location.

2. All documents in any way evidencing any transfer, in whole or in part, of any
ownership interest or any grant of any other right or interest, including license rights, by
Applicant in Applicant’s Mark, or any transfer to Applicant of any rights in Applicant’s Mark.

RESPONSE:

Applicant Will provide the document evidencing transfer of the Mark from Tom C.
Morgan to his corporation, Thurmo-medical Sleep Products, Inc. for Opposers' inspection at a

mutually agreed-upon time and location.



3. All documents and things evidencing the classes of customers to whom Applicant
markets or sells or intends to market or sell goods or services on or in connection with
Applicant’s Mark.

RESPONSE:

Objection. Applicant objects to this Request on the grounds that it is vague, overly
broad, unduly burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence.

4, All documents evidencing the channels of trade in which Applicant markets or
sells or-intends to market or sell goods or_services on or in connection with which Applicant uses
Applicant’s Mark.

RESPONSE:

Objection. Applicant objects to this Request on rthe grounds that it is vague, overly
broad, unduly burdensome, and not reasonably calculated to lead to the discovery of admissible
evidence.

5. Samples of all labels, packaging materials, catalogs, brochures, business
materials, and other promotional materials bearing Applicant’s Mark.

RESPONSE:

Applicant will provide documents for Opposer's inspection ata mutually
agreed-upon time and location.

6. All documents in any way relating directly or indirectly to;

(a)  the original conéeption of Applicant’s Mark;
{b)  the development of Applicant’s Mark;

(c) the evaluation of Applicant’s Mark; and



(d the ultimate éelection of Applicant’s Mark.

RESPONSE: |

Applicant will provide such documents for Opposer's inspection at a mutually
agreed-upon time and location. |

7. All documents or things that iﬁ aniy way relate to Opposers, Opposers’ Marks, any
other mark owned by Opposers incorporating or consisting of the word “TEMPUR”, or
Opposers’ Goods.

RESPONSE:

The only such documents -are docunients received by Applicant in connection with this
Opp‘losition, which documents the Opposers should have in their possession.

8. All documents relating to any litigation, opposition, cancellation, concurrent use
proceeding, or other proceeding relating to Applicant’s Mark and any demand letters and other
documents relating to any challenge by a third party to Applicant’s right to use or register
Applicant’s Mark.

RESPONSE:

Other than documents relating to this Opposition, none.

9. All documents in any way relating to any opinion concerning possible conflict
between Applicant and OppoSers arising from Applicant’s use or intended use of Applicant’s
Mark.

RESPONSE:

Objection. Applicant objects to this Request on the grounds that it is vague, overly

broad, unduly burdensome, and not reasonably calculated to lead to the discovery of admissible



















































































































































